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BHonorable John H. ¥YWinters
Executive Director

3tate Department of Public Welfsre
Austin, Texzs

Dear B8ir:

the e:_ate..r the insane spouse, &s providsd in
Articley—"061 through 3683, of the Revised Civil
Statuces.

“Although it 1 recogniged by the Depart-
ment that 014 Age Assistance is not & rart of
the community estate, tho Department has made
assistence warrants payible to the Cormmunity 3ur-
vivor rather than to require the appointment of
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4 pudruisn o hondle the 014 Agw Asnistence wape
raut when thisre was alpreidy & Comunity 3wvive
or Qualificd to bandle the gatate, 9This action
vas bagsd o Article 36035 of the Revised Civil
Statules.

rleass advise us vhetber or not the State
utes contemplate the aypeintmant of & guardian
to handle tho sepavate estate of the incompetent
vhon there 18 a qualified Comnunity Surviver. If
Jour apswer to the first qusstion in in the negs-
tive, is the Comamunity Survivor Qualified under
Texas Statutes to act on benalf of the incompot-
ent spouse in metiers pertaining to 014 Age Ase
818LANCE. o o o7

In our opinion it will be necessary to &ppoint a
guardlan to racelve the 01d Age Assistance warrants. While
Chapter 27, Title 54, of the Reviaed Civil Statutes, styled,
Adninistration of Community Propapty, provides for the &p-
pointment of the surviving spouse to 2dminister the come-
munity estate on the death or insanity of the husband or
vifo, it docs not glve the survivor the control of the sep-
arate esitete. 1 ,;

. It 18 well settl~d that the rights, powvers, and
lisbilities of the qualificd community survivor are [ixed
and determined by pertinent statutes. Fidelity Union Ins,
Co. v. Hutchins, 133 5. V. (24d) 105.

A cursory exantination of the many c¢ases vherein
these statutes bave been construed lends ample support to
this contention. In the case of First laticnal Bank of fev
Boston v. Dauiel, et 8l., 172 8. W. 747, the court of Civil
Appeals held:

“7he survivor of & marriage who Qqualifies
as such i3 not the repressesntative of the deceas-
ed spouse's estate, but is the representative
of only that part thereof hsld by such deceased
spouse in common with the survivor.”

later, the Commission of Appeals, in an opinion
adopted by our Supreme Court, Clark v. First Rational Bank

of New Bostom, 210 S. W. 677, held:
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‘]ndor en administretion ty virtue of this
chapter (Chapter 27) ths survivor has nmo con-
trol opr pover to Gispose of the separate prop-
orty of the decoassd spouse.”

In the facts prescnted by you, it appears that
& gualified survivor in community 18 receiving 018 Age Ase
sistence warrants wvhilch you retognize to be the scparsie
rroperty of the recipient. Since, as pointod out above,
the swuwrvivor is not qualificd o receivo these werrants, &
guardlan should be appoinied in accopdsnce with the provie-
gions of Article 4102, ot seQ., of our Btatutes. “he
guardian, duly eppoiuted, would then be compstent to re-
cedve the 0id Age Assistence vaprants as vell &s manage and
control the community property. Dickerson v. Dickerson,
167 3. w. {24} 218,

Your letter states that your department has made
01d Age Assistance warrauis piyable to the communlity sure
vivor and that thic action uss Tased on Article 3605 of the
Revised Civil 3tatutes. This article reads as followvs:

"pPersons now acting as guirdians of the es~
tate of persons of unsound mind shill turn over
the estates of thelr wvards, vhaere the vards shall
be married persons, upen tho quezlification of the
sane spouse, as provided in this Chapter.”

This article is found in Chapter 27 of tha Reviged
Civil Statutes, styled, Administration of Community Prope
erty, and must bs constirued to mean thet the guardien must
turn over only the comounity estate upon the Qualification
of the sane spouse. It has been accordingly held Ly the
Court of Civil Appeals in Read v, Read, 122 3. W. (24} lii0.

Trusting that the foregoing fully answvers your
inquiry, ve are . _
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